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Attorney disciplinary proceeding. Attorney’s |icense

suspended.

11 PER CURI AM W review the report and recomrendati on
of the referee that the license of Thomas J. Awen to practice |aw
in Wsconsin be suspended for 90 days as discipline for
pr of essi onal m sconduct. That m sconduct consisted of his
char gi ng unreasonabl e fees and engagi ng in di shonesty, deceit and
m srepresentation in his billings to the State Public Defender
(SPD) for services in matters to which it had appointed him The
seriousness and extent of that msconduct would warrant
discipline substantially nore severe than the suspension
recommended by the referee or the six-nonth |icense suspension
sought by the Board of Attorneys Professional Responsibility
(Board) in this proceeding were it not for the presence of
mtigating factors to which the referee gave great weight. W

accept the referee’s assessnent of those factors in mtigation of
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the severity of discipline warranted and inpose the I|icense
suspensi on recomended.

12 Attorney Awen was admtted to practice law in Wsconsin
in 1988 and practices in Waukesha. He has not been the subject of
a prior disciplinary proceeding. The referee, Attorney M chael
Ash, made the findings of fact and conclusions of |aw based on
the stipulation of the parties and evidence presented at the
di sci plinary hearing.

13 Following his admssion to the practice of |aw,
Attorney Awen spent nmuch of his tinme on appointnments from the
State Public Defender to represent indigent crimnal defendants.
A review conducted by the Board of his bills, records and tine
sheets relating to SPD work in hundreds of cases between July,
1991 and July, 1993 disclosed that Attorney Awen billed and was
paid for a substantial nunber of hours of work that either had
not been perfornmed or had been m scharacterized. For exanple, in
nunmerous cases he at tinmes billed in excess of 24 hours for a
day’s work; he billed tinme for court appearances when court
records did not show that a hearing was held or indicated that a
hearing was held but for a shorter period of tinme than clained;
he billed several cases for the sanme hours he spent waiting in
court; he regularly billed nore than 18 hours per day for work on
NUITEr OUS cases.

14 Regarding the matter of his billing of hours spent
waiting for court appearances, a judicial court conm ssioner of
the <circuit court for MIlIwaukee <county testified at the
di sciplinary hearing concerning his prior experience serving as

SPD- appoi nted counsel in that county. He described the waiting
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time for cases to be called as “horrendous.” It was customary
practice that nunerous matters, including trials, would be
scheduled for hearing at the same tine at the beginning of the
nmorning and at the beginning of the afternoon, but rarely did
those matters commence at the time schedul ed. Consequently, it
was not unusual that | awers would have to wait several hours for
their case or cases to be called.

15 The court conm ssioner testified that until |ate 1993
the witten policies and instructions the SPD i ssued to appointed
counsel, which were revised periodically, did not address
attorney in-court waiting tinme, other than expressly to permt it
to be billed as “court tinme,” at a higher rate than “out-of-court
time.” It was his testinony that during 1991 many | awyers acting
in SPD-appointed matters in MI|waukee and Wukesha counties
believed it was perm ssible under sone circunstances to double or
triple bill for court waiting tinme if the Iawer was waiting for
nmore than one case scheduled for a particular tine. It was not
until Novenber, 1993, that a revision of the policies expressly
limted the billing of waiting tinmne to only one case and
prohi bi ted doubl e billing.

16 Testinony at the disciplinary hearing al so established
that under SPD policies in effect during the relevant period, it
was proper for an appointed attorney to bill the SPD for routine
court appearances nade by a | awer other than the one appointed
to the case. However, that substitution was done only in non-
substantive mtters when the appointed |awer was unable to
appear, and the substitute |lawer had to be certified by the SPD

In such cases, the appointed |awer would bill the SPD for the
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tinme and, after the SPD made paynent, then would pay the
substitute | awyer who had nade t he appearance.

17 Regarding his specific billings, Attorney  Awen
testified that his appearances at probation and parol e revocation
hearings before an admnistrative l|aw judge would not be
reflected in the court record. As a result, it appeared that he
had billed for “court hearings” that were not substantiated by
the court record. He also testified that in instances when he
clainmed eight hours” tinme for a jury trial but court records
indicated that the trial did not |last that |ong, he had included
in his calculation the time for pre-trial and post-trial

conferences and waiting tine as “court tinme.” Also, sone of his

apparently excessive or duplicate billings for jail interview
time or court time reflected the double billing which was then
somewhat comon practice. Oher apparently excessive billings

were accounted for as appearances made on a client’s behalf by a
col | eague, for which Attorney Awen billed the tine pursuant to
t he SPD-approved practice. On several occasions he inadvertently
billed the sane tine for the sanme case on two separate vouchers
submtted to the SPD, but the SPD detected and corrected the
errors in the supplenmental vouchers.

18 When he learned that the SPD was going to conduct an
audit of his invoices for all of his SPD work, including the two-
year period considered in this proceeding, Attorney Awen sought
to resolve any problens wthout Ilitigation. Wile he was
attenpting to do so, the SPD commenced a civil action against
him That action was settled by Attorney Awen’s agreenent to nake

restitution in the amount of $99,672, of which he has nade
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partial paynent and continues to be obligated to nmake periodic
paynments through March 1, 2000.

19 The referee concluded, as the parties had stipul ated,
that Attorney Awen’s billing practices violated SCR 20:8.4(c),*,
whi ch proscribes conduct involving dishonesty, fraud, deceit or
m srepresentation, and constituted chargi ng unreasonable fees, in

violation of SCR 20:1.5(a),2 |In addition to the 90-day |icense

! SCR 20:8.4 provides, in pertinent part: M sconduct

It is professional m sconduct for a | awer to:

(c) engage in conduct involving dishonesty, fraud, deceit or
m srepresentation;

2 SCR 20:1.5 provides, in pertinent part: Fees

(a) A lawer’s fee shall be reasonable. The factors to be
considered in determning the reasonabl eness of a fee include the
fol | ow ng:

(1) the tinme and | abor required, the novelty and difficulty
of the questions involved, and the skill required to performthe
| egal service properly;

(2) the likelihood, if apparent to the client, that the
acceptance of the particular enploynent wll preclude other
enpl oynment by the | awer;

(3) the fee customarily charged in the locality for simlar
| egal services;

(4) the anount involved and the results obtained,

(5 the time limtations inposed by the client or by the
ci rcunst ances;

(6) the nature and length of the professional relationship
with the client;

(7) the experience, reputation, and ability of the | awer or
| awyers perform ng the services; and

(8) whether the fee is fixed or contingent.
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suspension as discipline for that msconduct, the referee
recommended that reinstatenent of Attorney Awen's |icense be
conditioned on his continuing to make the stipulated restitution
paynments. Finally, the referee recommended that Attorney Awen be
required to pay the costs of this proceeding.

120 In making that recommendation for discipline, the
referee considered several factors as mtigating the seriousness
of Attorney Awen’s m sconduct and the severity of discipline to
be inposed for it. During the period relevant to this proceeding
— July, 1991 to July, 1993 -—- Attorney Awmen was a salaried
associate of a law firm and the paynent for his SPD work did not
go directly to himbut was paid to the law firm Thus, he did not
benefit directly fromthe fees he charged. Also, his tine keeping
and invoicing practices were “sloppy and careless.” He did not
monitor closely the revisions in SPD policies, did not total his
daily time records, and did not customarily record his tine
cont enporaneously or even on a daily basis. Also, he did not
review closely the invoices and vouchers he had his office staff
send to the SPD for paynent.

11 In his report, the referee distinguished this case from

Di sciplinary Proceedings Against Kravat, 193 Ws. 2d 152, 532

N.W2d 454 (1995), in which the court revoked the |icense of an
attorney for simlar professional m sconduct, on the basis of the
mtigating factors presented here. The referee was inpressed
particularly wth Attorney Awen’s pr onpt acceptance  of
responsibility for his conduct and his denonstrated, sincere

renorse for it.
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112 We adopt the referee’s findings of fact and concl usion
of law concerning Attorney Awen’s professional msconduct and
determne that the recommended 90-day |I|icense suspension is
appropriate discipline to inpose for it under the circunstances
presented. Further, we accept the referee’s recommended condition
and direct that in order for his license to practice law to be
reinstated following conpletion of the period of suspension,
Attorney Awen nust establish that he is in conpliance with the
terms of the restitution agreenment by which the SPD s civil
action was settled. W also order that Attorney Awen pay the
costs of this proceedi ng.

13 IT IS ORDERED that the license of Thonas J. Awen to
practice law in Wsconsin is suspended for a period of 90 days,
commenci ng August 4, 1997.

14 IT IS FURTHER ORDERED that within 60 days of the date
of this order Thomas J. Awen pay to the Board of Attorneys
Pr of essi onal Responsibility the costs of this proceeding,
provided that if the costs are not paid within the tine specified
and absent a showing to this court of his inability to pay the
costs within that tine, the |icense of Thomas J. Awen to practice
law in Wsconsin shall remain suspended until further order of
the court.

15 IT IS FURTHER ORDERED that Thomas J. Awen conply wth
the provisions of SCR 22.26 concerning the duties of a person

whose |license to practice law in Wsconsin has been suspended.
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